
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 211 

Suretyship — Indemnity Bond — Immediate Notice. — The case of 
National Surety Co. v. Western Pacific Railway Co. 1 recently decided 
by the United States Circuit Court of Appeals, raises an interesting 
question as to what constitutes sufficient notice under a provision of 
an indemnity bond requiring "immediate" notice to the surety com- 
pany. 

Exceptions were taken to the charge of the lower court whereby 
it submitted to the jury the question whether under the terms of the 
bond the plaintiff gave the defendant timely notice of its loss. The up- 
per court in an opinion by Gilbert, J., concurred in by Wolverton, Dis- 
trict Judge, sustained the lower court and affirmed the judgment. Ross, 
J., delivered an elaborate dissenting opinion in which he held that the 
question of the sufficiency of the notice under the facts of the case 
should have been passed upon by the court as a matter of law. 

By its agreement the surety company agreed to "make good and 
reimburse to the employer any and all pecuniary losses sustained by 
the employer by or through the personal dishonesty or culpable negli- 
gence of any employee." 

The provision of the bond upon which the question in the case turns 
is this: "Upon the discovery by the employer that a loss has been sus- 
tained or of facts indicating that a loss has probably been sustained, 
the employer shall immediately so notify the company in writing at 
its principal place of business in New York, . . . and failure to 
give such immediate notice . . . shall relieve the company of all 
liability hereunder." 

The majority of the court adopted the view that a contract of this 
kind when entered into by a corporation for profit is not a contract 
of suretyship in the strict sense but a contract of insurance. Conse- 
quently the ordinary rules of suretyship contracts do not apply but 
rather the rules of insurance contracts, and if the language of the 
contract is open to two constructions the one more favorable to the 
insured should be adopted. 2 

The members of the court seem to agree upon the rule of law 
but differ as to its application. To quote from the dissenting opinion: 
"The law undoubtedly is that the requirement of immediate notice in 
policies of insurance means a reasonable notice in view of all the cir- 
cumstances of the case, and that where the facts relied upon to excuse 
a failure sooner to give a notice of loss are disputed or the inference 
to be drawn therefrom is uncertain, the question as to whether the 
notice is immediate under the circumstances of the case is for the 
jury." The majority opinion adds to a statement similar in effect, "If 



iOct. 28, 1912. 

2 Hormel v. American Bonding Co. (1910), 112 Minn. 288, 128 N. 
W. 12, 14; American Surety Co. v. Pauly (1898), 170 U. S. 133, 18 Sup. 
Ct. 552, 42 L. Ed. 977; 32 Cyc. 307; 27 Encyc. of Law (2nd ed.) 452, 
Sees. 174, 179, 208. 
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upon the disputed facts the minds of reasonable men would not differ, 
the question is one of law for the court, but where reasonable minds 
may differ upon the proven facts, the question is for the jury." 3 

The majority of the court upon the facts held that the question 
was one for the jury while the dissenting opinion held that under the 
facts it was a question of law for the court. The dissenting opinion 
places emphasis upon the fact that the condition was inserted in the 
bond to enable the surety company to take steps for its protection. The 
opinion distinguishes other cases cited by the majority but does not com- 
ment on the case of Fidelity & Deposit Co. v. Courtney. No evidence is giv- 
en in the opinion to show that the delay caused the surety company any 
inconvenience in protecting itself. The facts show that the bank was 
in the hands of the bank commissioners until about the time notice 
was given. 

On the whole it seems that under all the circumstances there is 
sufficient doubt in the principal case to justify the court in submitting 
the question to the jury rather than, ruling that, as a matter of law, 
the notice was not immediate under the contract. M. C. L. 

Waters — Public Use. — The November number of the California 
Law Review J contains a note on the case of Imperial Water Company 
No. 5 against Holabird. 2 The facts in that case were that the Cali- 
fornia Development Company organized to divert water for irriga- 
tion purposes from the Colorado River to the lands of the Imperial 
Valley according to the following plan: It organized seven mutual 
water companies occupying different geographical divisions of land de- 
signated as those to be irrigated, the stock of the companies repre- 
senting the acreage of the land. The California Development Company 
then contracted with each of these seven companies to deliver a per- 
petual flow of sufficient water for the lands embraced within the boun- 
daries. The mutual companies agreed in return for this water right to 
allow the California Development Company to fix the price of their 
stock and receive the proceeds accruing therefrom, likewise agreeing 
to pay SOc per acre foot of water delivered to their lands. The Federal 
Court held that the above contract was void for want of consideration, 
on the theory that the California Development Company was engaged 
in public service and could not accept the benefits of the foregoing 
contract as a consideration for the performance of its public duty. 
The Supreme Court of the State of California has just decided that 
the California Development Company is not engaged in public ser- 
vice, holding that a plaintiff who had land within the boundaries of 



3 Fidelity & Deposit Co. v. Courtney (1902), 186 U. S. 342; 2 May 
on Ins., Sec. 452; 4 Joyce on Ins., Sec. 3292. 
* (1902), 186 U. S. 342. 
1 1 Cal. Law Review 85. 
2 (May 6, 1912), 197 Fed. 4. 



